insufficient illumination in the No. 2 entry, an inopera-
tive methane monitor on the S & S Scoop (Complainant oper-
ated the other scoop - a Kersey scoop), permissibility
violations on the S & S Scoop, an inoperative de-energizing
device on the S & S scoop, and several defective splices in
the cutting machine trailing cable.  No citations were
issued on the Kersey Scoop.  There is no evidence, however,
to indicate whether the Kersey scoop was inspected.  The
evidence indicates that it was operated on February 22.
The MSHA inspector was not called as a witness in this
proceeding.

17.  The Kersey scoop in question had the following
safety defects at the time Complainant was operating it:
The' brakes were inadequate and leaked fluid; the steering
was dangerously loose; some or all of the lights were out.

18.  Complainant declined to continue operating the
scoop on February 21, 1984, in part because of his frustra-
tion resulting from his inability to keep up with the other
scoop operator.  This was largely caused by the problems
with the ignition and accelerator.  His refusal to continue
working was also related in part to what he perceived was
the unsafe condition of the scoop.

19.  Complainant has sought work at other coal com-
panies and mobile home companies after leaving Respondent's
employ.  He was hired by a mobile home company in
Richlands, Virginia, on April 26, 1984.

20.  On application of the Secretary, the Commission
ordered Respondent to reinstate Complainant. The order was
issued April 26, 1984. Complainant .declined to accept
reinstatement because he had accepted the new job with the
mobile home company. Respondent by a clerical error paid
Complainant for 8 hours worked on February 22, 1984,
although he did not work on that day.

ISSUES

1.  Was Complainant Griffith discharged (actually or
constructively), or did he quit his employment with
Respondent?

2V If Complainant was discharged, was it for activity
protected under the Mine Safety Act?

3.  If he was discharged for protected activity, to
what relief is he entitled?
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